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Legal attribute positioning and orientation of probation in Chinese criminal law
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Abstract: At present, the positioning of probation in Chinese criminal law does not sufficiently reflect its legal attributes,
but it is necessary to establish probation as a type of sentence. No matter whether the probation is established as a type of
sentence, it will not affect the establishment of recidivism or not. Chinese conviction mode and national conditions are
different from foreign countries, the referential significance of probation applied to misdemeanor widely in foreign is that
we should change the ways of responding to general violations like the act of violating public order management and etc,
and should mainly consider to punish general violations lightly and non-custodial rather than to perpetuate on punishing
misdemeanor lightly and non-custodial, also rather than to emulate foreign practices blindly to enhance the rates of
probation’s application. However, we can learn from foreign experience, and consider that add the system of suspension
of prosecution in the Code of Criminal Procedure, and add the system of suspension of sentence pronouncement in means
other than criminal punishments, so as to exert deterrent forces of criminal law sufficiently.
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